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POLE ATTACHMENT 
AGREEMENT 

 
THIS POLE ATTACHMENT AGREEMENT (this “Agreement”) is made and 

entered into by and between CENTERPOINT ENERGY HOUSTON ELECTRIC, LLC, a 
Texas limited liability company, (“CenterPoint”) and THE CITY OF HOUSTON, TEXAS, a 
municipal corporation (the “City”).  CenterPoint and the City are referred to collectively as the 
“Parties” and individually as a “Party.”  The Agreement is effective as of the date of 
countersignature by the Controller for the City of Houston, Texas (“Effective Date”). 

RECITALS 
 

WHEREAS, CenterPoint is in the business of providing electrical service within its 
service area, and, for that purpose, installs and maintains street light and electric distribution 
poles; and 

 
WHEREAS, the City is an original jurisdiction regulator of CenterPoint and a street 

lighting customer of CenterPoint;  
 
WHEREAS, the City desires to use street light standards and street lights on electric 

distribution poles owned now or in the future by CenterPoint (the “Poles”) to attach certain 
City-owned and CenterPoint-approved communications equipment for the provision of public 
safety, public service, or public access (“Equipment”); and 

 
WHEREAS, City desires to attach the Equipment to the Poles and there are and will 

be instances in which CenterPoint will permit the City to attach such Equipment to the Poles; 
and 

 
WHEREAS, CenterPoint has established procedures for the City to follow in attaching 

such Equipment to the Poles, said procedures being set forth in the CenterPoint Street Light 
Pole Attachment Guidelines and Procedures (the “Guidelines”) attached hereto as Exhibit A; 
and 

 
WHEREAS, because it is impractical to execute a separate agreement in each instance 

in which the City desires to attach such Equipment to a Pole, the Parties intend that this 
Agreement shall be the all-inclusive master agreement regarding such attachments for the 
duration of this Agreement;  

 
WHEREAS, the Parties expect that all existing and any new Equipment will be removed 

by the City from the Poles as the City implements its long-term plan to utilize long range meter 
technology; and 

 
WHEREAS, the Parties desire by this Agreement to set forth their understanding about 

such matters. 
 

NOW THEREFORE, CenterPoint and the City, for and in consideration of the mutual 
promises contained herein, agree as follows. 
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AGREEMENT 
 

1. TERM.  The initial term of this Agreement shall be for ten (10) years, commencing as 
of the Effective Date (the “Initial Term”).  Upon expiration of the Initial Term, this 
Agreement may be renewed by mutual agreement of the parties on the same terms and 
conditions, for up to three (3) additional five (5) year terms, or until terminated by either 
party hereto as set forth in this Agreement (the Initial Term, together with any such 
renewals, is herein referred to as the “Term”).   

 
2.  FEES AND CHARGES 

a. Fee.  The City agrees to pay annually, on January 1st in advance, to 
CenterPoint an attachment fee of:  

 
i. Eighty-nine and 61/100 Dollars ($89.61) per wifi Attachment; and 
ii. Eighty-eight and 25/100 Dollars ($88.25) per repeater Attachment 

 
 or as otherwise agreed to in writing by the Parties (the “Attachment Fee”), 

increased annually by the CPI-U or 3%, whichever is greater.  For purposes of 
adjusting the Attachment Fee each January, the “CPI-U” is the 12-month 
(October-October) percentage change in the “All Items Consumer Price Index 
for All Urban Consumers for the U.S. City Average, 1982-84 = 100” as 
published by the U.S. Department of Labor’s Bureau of Labor Statistics in the 
prior November. Such fee shall be determined by CenterPoint, and notice of 
such fee shall be given to the City, at least sixty (60) days before January 1st of 
each year. 

 
b. New Attachments.  For any Attachment made after January 1st of any year, 

the Attachment Fee shall be pro-rated according to the number of months 
remaining in the calendar year, including the month of installation of such 
Attachment, and shall be paid by the City upon receipt of invoice from 
CenterPoint. 

 
c. Removed Attachments.  CenterPoint shall make no refund of any amount paid 

by the City for an Attachment that has been removed, nor shall the City be 
obligated for future Attachment Fees for any such removed equipment. 

 
d.  Attachment Fee Increase I Rates Increased.  The Parties agree that if the 

Public Utility Commission of Texas (the “Commission”) determines that the 
services provided under this Agreement are to be offered pursuant to a 
Commission-approved tariff other than the tariff specified under this 
Agreement, then the terms and conditions of such service, including the rate 
charged for such service, shall be those required by the Commission-approved 
tariff, notwithstanding any other terms and conditions in the Agreement 
between the Parties.  The Parties further agree that if the Commission 
concludes that CenterPoint’s rates should be set using a rate for this service 
other than the rate agreed to herein, then such service shall be provided at the 
rate used by the Commission in setting CenterPoint’s rates, or any other rate 
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mutually agreed to by the Parties.  An Attachment Fee increase shall become 
effective on the first day of the second full month following the date of the 
event causing the change.  Such increase shall be paid by the City upon receipt 
of invoice from CenterPoint. 

 
e.   Payment of Attachment Fees.  Any payment or portion of a payment of an 

Attachment Fee not received by the thirty-first (31st) day after the invoice 
therefor is received by the City (the “Due Date”) is subject to a late payment 
charge pursuant to Texas Government Code § 2251.025 (Interest on Overdue 
Payment). 

 
 An invoiced Attachment Fee shall be considered delinquent if not received at 

CenterPoint’s company location designated on the invoice by the Due Date. 
The postmark, if any, on the envelope of the invoice, or the issuance date of the 
invoice, if there is no postmark on the envelope, shall establish the date of 
issuance.  If the Due Date falls on a Saturday, Sunday or a legal holiday in 
Houston, Texas, the Due Date for payment purposes shall be the next day 
following the Due Date which is not a Saturday, Sunday or a legal holiday in 
Houston, Texas.  Without prejudice to its rights to collect fees, late charges 
and interest as provided in this Section 2, CenterPoint may, in the event of the 
City’s failure or refusal to pay any of such amounts, invoke the Removal Rights 
described herein. 

 
 Where the City pays an Attachment Fee and interest for late payment, as 

provided above, but disputes  some or all of the charge, and where the dispute 
is finally resolved in favor of the City (so that all rights of appeal are exhausted 
or expired), the difference in the amount paid and the amount ultimately 
determined to have been due will be refunded by CenterPoint to the City with 
interest, which will be calculated using the applicable interest rate for federal 
tax refunds and additional tax  payments as determined by the Internal Revenue 
Service for the period in question, as it may have been adjusted from time to 
time (the “Interest  Rate”). 

 
f.  Payment of Other Fees.  All fees required under this Agreement other than 

Attachment Fees shall be invoiced by CenterPoint or its designee at the time of 
occurrence of the service or charge to which such fee relates, and such 
invoices shall be payable upon receipt.  Any undisputed payment of a fee other 
than an Attachment Fee not received by the thirtieth (30th) day after the invoice 
is received by the City is subject to a late payment charge of one percent (1.0%) 
of the unpaid portion of the invoiced amount per month or fraction thereof 
during which such amount remains unpaid.  If a dispute over a fee or charge 
other than an Attachment Fee is resolved in favor of CenterPoint, the City shall pay 
to CenterPoint the unpaid portion of the invoiced amount, if such amount was 
withheld, and one percent (1.0%) of the invoiced amount per month or fraction 
thereof during which such amount remains unpaid. 
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 An invoiced amount shall be considered delinquent if not received at 
CenterPoint’s company location designated on the invoice by the Due Date.  
The postmark, if any, on the envelope of the invoice, or the issuance date of the 
invoice, if there is no postmark on the envelope, shall establish the date of 
issuance.  If the Due Date falls on a Saturday, Sunday or a legal holiday in 
Houston, Texas, the Due Date for payment purposes shall be the next day 
following the Due Date which is not a Saturday, Sunday or a legal holiday in 
Houston, Texas.  Without prejudice to its rights to collect fees, late charges 
and interest as provided in this Section 2, CenterPoint may, in the event of the 
City’s failure or refusal to pay any of such amounts, invoke the Removal 
Rights described herein. 

 
g.  Security Deposit.  Before the City installs an Attachment under this 

Agreement, the City shall procure and provide CenterPoint with a prepaid 
security deposit in the form of a performance bond naming CenterPoint as 
obligee, or such other security as may be acceptable to CenterPoint, in the 
amount of two hundred fifty thousand dollars ($250,000).  This security deposit 
guarantees and assures the faithful performance of the City’s obligations under 
this Agreement. 

 
 CenterPoint shall have the right to draw against the performance bond required 

by this subsection in the event of a default by the City or in the event that the 
City fails to meet and fully perform any of its obligations under this Agreement. 
Within thirty (30) days of receipt of written notice from CenterPoint, the City 
shall renew or replace such sums of money as shall bring the security deposit 
or alternative form of security current to the full amount stipulated herein.  If a 
cash deposit is made, the unused portion shall be refundable upon termination of 
the Agreement. 

 
h.  Limitation of Appropriation.  The City’s duty to pay money to CenterPoint 

under this Agreement is limited in its entirety by the provisions of this subsection 
(h). 

 
 In order to comply with Article II, Sections 19 and 19a of the City’s Charter and 

Article XI, Section 5 of the Texas Constitution, the City has appropriated and 
allocated the sum of $311,000 to pay money due under this Agreement (the 
“Original Allocation”).  The executive and legislative officers of the City, in their 
discretion, may allocate supplemental funds (a “Supplemental Allocation”) for this 
Agreement, but they are not obligated to do so.  Therefore, the Parties have agreed 
to the following procedures and remedies: 

 
 The City makes a Supplemental Allocation by issuing to CenterPoint a service 

release order, or similar form approved by the City Controller, containing the 
language set out below.  When necessary, the Supplemental Allocation shall be 
approved by motion or ordinance of City Council. 
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 “NOTICE OF SUPPLEMENTAL ALLOCATION OF FUNDS” “By the signature 
below, the City Controller certifies that, upon the request of the responsible 
director, the supplemental sum set out below has been allocated for the purposes of 
the Agreement out of funds appropriated for this purpose by the City Council of the 
City of Houston.  This supplemental allocation has been charged to such 
appropriation:  $                     .” 

 
 The Original Allocation plus all Supplemental Allocations are the “Allocated 

Funds.”  The City shall never be obligated to pay any money under this 
Agreement in excess of the Allocated Funds.  CenterPoint must assure itself that 
sufficient allocations have been made to pay for services it provides.  If 
Allocated Funds are exhausted, CenterPoint’s only remedy is suspension or 
termination of its performance under this Agreement and it has no other remedy 
for such failure to allocate funds in law or in equity against the City and no right 
to damages of any kind. 
 

 
3.  ATTACHMENTS 

 
a.  Definition. An “Attachment” includes any CenterPoint-approved Equipment 

used by the City to provide public safety, public service, or public access 
under this Agreement.  Alternatively, if the context so requires, an 
“Attachment” may mean the act by which an Attachment is attached to a Pole 
for any purpose permitted by this Agreement. 

 
b.   Guidelines.  The City agrees to follow the Guidelines for mounting 

Attachments to the Poles. 
 

c.  Limitations.  Attachments will be limited to one per Pole and will be allowed 
only on the shafts of Poles or the arms of the luminaires in accordance with 
approved CenterPoint attachment specification drawings (detailed within the 
Guidelines).  Attachments to ornamental or decorative Poles or to Poles with dual 
lighting standards will not be allowed and CenterPoint reserves the right to 
terminate this Agreement as to Poles that are converted to special installations 
upon thirty (30) days’ notice to the City.  The locations of the Attachments on 
the Poles shall comply with National Electrical Safety Code (“NESC”) 
requirements and will be subject to engineering and safety analysis by 
CenterPoint.  CenterPoint shall have the right to refuse or remove, in its sole 
discretion, any Attachment that may adversely affect the structural or operational 
integrity of the Pole.  CenterPoint shall, without any liability to City, 
collaborate with the City to identify suitable locations for Attachments which 
the City considers critical equipment. 

i. Limit on Total Attachments.  The City may not have more than 3200 total 
Attachments at any given time.  Except in cases of damaged poles, emergencies or 
other extenuating circumstances, the City must complete all new Attachments 
within 3 years of the Effective Date and shall limit use, to the extent practicable, 
placing Attachments on street lights on electric distribution poles. 
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e   Grant of Permission.  Pursuant to Section 4(b), CenterPoint shall notify the 

City in writing whether CenterPoint will permit the use by the City of the Pole 
or Poles sought to be used and any conditions imposed on the installation or use 
of Attachments.  CenterPoint shall have the sole right to determine the 
availability of space on or in any such Pole for use by the City and shall be 
under no obligation to grant permission for its use by the City, provided that 
such permission shall not be unreasonably withheld or delayed.  If such 
permission is granted, the City shall have the right to use such Pole in 
accordance with the terms of this Agreement and any other terms as may be 
agreed upon by the Parties at such time.  The City shall not attach nor have 
attached any item to any Pole without the written approval of CenterPoint as 
provided in this Agreement. 

 
f  Non-Exclusive and Limited Use; No Property Interest.  The right granted to the 

City hereunder is a non-exclusive right to use the Poles.  Nothing herein shall 
be construed as affecting the rights or privileges previously conferred by 
CenterPoint or by law to others not party to this Agreement.  Except as 
otherwise specifically provided, nothing herein shall be construed to give the 
City the right to grant any right under this Agreement to any other person 
without the written consent of CenterPoint, and CenterPoint alone shall have the 
right to grant and extend such rights and privileges. The right herein granted 
shall at all times be subject to such previously conferred rights or privileges. The 
Parties agree that CenterPoint, in granting  permission hereunder to the City, in 
no way purports to grant to the City an interest in any property, but only grants the 
City the right, subject to the provisions of this Agreement, to attach to CenterPoint 
Poles.  The City shall in all cases be entirely responsible for obtaining consent, 
where necessary, from the applicable fee owner. 

 
g   Unauthorized Attachments.  The City agrees not to make any unauthorized or 

non-compliant Attachments to Poles; provided, however, if an Attachment is 
made without permission, such Attachment shall be subject to the terms and 
conditions of this Agreement.  In the event the City does make Attachments to 
Poles without prior permission, CenterPoint shall have the right to impose, and the 
City hereby agrees to pay, upon written notice from CenterPoint, a charge equal to 
one hundred twenty-five and No/100 Dollars ($125) per unauthorized Attachment 
plus a charge equal to the annual Attachment Fee times the number of years since 
the most recent inventory, or five years, whichever is less, plus interest at the 
Interest Rate.  CenterPoint will allow an opportunity to cure for mistakes without 
penalty within thirty (30) days of installation for up to five (5) instances in any 
given year.  Flagrant violations are defined as un-authorized attachments 
exceeding twenty (20) instances per year during the two (2) years after this 
Agreement is executed, or six (6) instances thereafter, and will have an 
additional penalty.  In the case of flagrant violations, an additional penalty of 
twenty percent (20%), plus interest at the Interest Rate, of the total annual amount 
owed associated with the locations  in question will be assessed.  Payment shall be 
due and payable pursuant to Section 2. 
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h    Removal of Unauthorized Attachments.  In addition to seeking payment as 

provided herein, CenterPoint may, at its sole discretion, upon thirty (30) days’ 
written notice, require the City to remove unauthorized Attachments or 
Attachments for which the City has failed to pay Attachment Fees and other 
undisputed charges.  SHOULD THE CITY FAIL TO REMOVE ITS 
ATTACHMENTS WITHIN THIRTY (30) DAYS AFTER RECEIPT OF SAID 
NOTICE, CENTERPOINT OR CENTERPOINT’S CONTRACTOR MAY 
REMOVE AND DISPOSE OF THEM AT THE CITY’S EXPENSE WITHOUT 
ANY LIABILITY WHATEVER FOR SUCH REMOVAL AND/OR DISPOSAL 
OR THE MANNER OF EFFECTING SUCH REMOVAL AND/OR DISPOSAL, 
FOR WHICH EXPENSE CENTERPOINT MAY INVOICE THE CITY AND BE 
PAID AS PROVIDED IN SECTION 2.  Such removal demand and rights to 
remove Attachments are referred to herein as “Removal Rights.” 

 
  IN THE EVENT THAT CENTERPOINT REASONABLY SHALL TAKE ANY 

OR ALL ACTIONS DESCRIBED ABOVE, CENTERPOINT SHALL INCUR NO 
LIABILITY TO THE CITY. THE REMEDIES PROVIDED HEREIN ARE 
CUMULATIVE AND IN ADDITION TO ANY OTHER REMEDIES 
AVAILABLE TO CENTERPOINT UNDER THIS AGREEMENT OR OTHER 
WISE. 

 
i  Denial or Removal of Attachment.  CenterPoint may deny access with regard to 

one or more of its Poles or remove Attachments from any Poles for reasons that 
the Attachment causes or will cause material interference with the provision of 
electricity and operations, which include but are not limited to safety, 
reliability, engineering reasons, replacement of a qualified street light pole with 
a decorative street light pole or insufficient capacity.  Without limiting the 
foregoing, the Parties specifically acknowledge that CenterPoint may deny access 
with regard to one or more of its Poles and may remove or require the removal 
of Attachments from any Poles if CenterPoint determines that an Attachment 
would interfere in any way with the installation, maintenance or operation of 
CenterPoint’s advanced metering system (“AMS”) or other related “intelligent 
grid” initiatives.  This subsection is not intended to and shall not expand or reduce 
the rights or obligations of the Parties under any separately negotiated agreement 
related to the management of interference on the Parties’ communications 
networks. 

 
j  Landowner’s Consent.  To the extent that CenterPoint’s rights to use and access 

a Pole emanate from an easement or from a license grant that CenterPoint 
determines does not permit the use of the Pole by the City as provided in this 
Agreement, CenterPoint shall so advise the City and shall provide the City with 
copies of the easement or other property document establishing CenterPoint’s 
rights at any such Pole.  Notwithstanding any other term or provision hereof, the 
City shall have the sole responsibility for negotiating and acquiring property rights 
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necessary to permit the installation, maintenance, removal and operation of the 
Attachments on any such Poles, along with any associated costs.  CenterPoint 
will not approve the use of a Pole by the City unless and until the 
documentation necessary to demonstrate the successful acquisition of such rights 
has been acquired.  Should the City determine that it wishes to pursue the use 
of such a Pole, CenterPoint may, but is not obligated to, provide written notice 
to the City authorizing the City to commence negotiations with the applicable fee 
owner or licensor in order to secure the necessary rights for the City to use the 
Pole.  In performing any installation, alteration or repair of the Attachments under 
this Agreement, the City and/or its contractors shall comply with the terms and 
conditions of any easement or license grant applicable to the Pole on which 
such work is being performed and shall conform to the insurance requirements, 
if any, of the applicable fee owner. 

 
4.  CONSTRUCTION SPECIFICATIONS AND MAINTENANCE REQUIREMENTS  

 
a. Make Ready.  If CenterPoint determines, at its sole discretion, that a 

modification or “make-ready” is needed before one or more of the Poles can 
be used by the City, then the City shall pay CenterPoint in advance the estimated 
cost of such modifications.  Prior to commencement of any work, CenterPoint 
shall provide the City with a written scope of work, estimate of the 
commencement and completion dates for the make-ready work and an estimate 
of the costs for the make-ready work to be performed by CenterPoint on the 
structure(s).  If the City does not accept the scope of work and estimate within 
thirty (30) days after receipt, CenterPoint may at anytime thereafter deem the 
City’s application for that distribution pole withdrawn.  CenterPoint shall have 
the option of billing the City for the actual costs for the work performed by 
CenterPoint. 

 
b. Authorization of Work.  The City’s work must be authorized in writing prior to 

an Attachment, and undertaken only by a qualified contractor approved by 
CenterPoint.  CenterPoint will approve or deny authorization to proceed within 
twenty (20) business days of receipt of a request in satisfactory form; 
provided, however, that if City submits requests in large volumes or for 
attachments to Poles not located in the public rights-of-way, CenterPoint shall 
approve or deny authorization to proceed on a rolling basis and within a 
commercially reasonable time.  EXCEPT AS PROVIDED IN SECTION 5(a), 
AND NOTWITHSTANDING ANY OTHER LANGUAGE TO THE  
CONTRARY HEREIN, ALL WORK ON CENTERPOINT POLES OR OTHER 
FACILITIES UNDER THIS AGREEMENT SHALL BE PERFORMED BY 
CENTERPOINT-APPROVED CONTRACTORS FOR THE CITY AND NOT 
BY THE CITY ITSELF; AND ANY REFERENCES HEREIN TO THE CITY  
ATTACHING EQUIPMENT TO POLES OR OTHERWISE WORKING ON 
CENTERPOINT’S FACILITIES SHAL BE CONSTRUED TO REFER TO 
CITY’S CONTRACTORS PERFORMING SUCH WORK.  CenterPoint reserves 
the right, at any time, to prohibit one or more of the City’s contractors from 
working on CenterPoint facilities if CenterPoint concludes, in its sole discretion, 
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that such contractor(s) are not qualified.  City shall provide evidence satisfactory 
to CenterPoint that City’s contractors have provided all indemnities required by 
this Agreement. 

 
c. Use of Facilities.  All Attachments shall be constructed, installed and operated 

in accordance with generally applicable engineering requirements, and the 
specifications in the Guidelines and this Agreement so as not to interfere with 
CenterPoint’s present or future use of any Pole.  In addition, all  Attachments 
must be made on Poles that are bucket truck accessible.  CenterPoint 
installs capacity only to the extent it is currently needed or foreseen to be needed in 
the future.  Accordingly, all available space is subject to CenterPoint’s bona 
fide plan for future use, as further detailed in the Guidelines.  At all times, the 
City shall maintain, operate and construct all Attachments  in such manner as to 
insure that CenterPoint has full and free access to all of its facilities.  The City 
shall not alter any CenterPoint property except as specifically authorized. 

 
d. Compliance with Law.  All work shall be performed in accordance with the 

applicable NESC standards, including amendments thereto adopted at any time 
by any jurisdiction in which such work occurs.  The City shall take all necessary 
precautions, by the installation of protective equipment or other means, to 
protect all persons and property of all kinds against injury or damage caused by or 
occurring by reason of the construction, installation or existence of 
Attachments.  The City shall follow best practices in the operation, maintenance, 
and inspection of its Attachments, and shall make all regular and special 
inspections as necessary to ensure compliance with this Section 4(d). 

 
e. Environmental Issues.  The City shall comply with all applicable federal, state 

and local laws, rules and regulations with respect to environmental practices 
undertaken pursuant to its performance of this Agreement. 

 
f. Reports.  The City shall make immediate report to CenterPoint of (i) any 

damage caused to property of CenterPoint or others in the course of installing or 
maintaining City’s Attachments and (ii) any failure by the City to meet the 
requirements set forth herein for assuring the safety of persons and property or 
to comply with laws and regulations of public authorities and standard-setting 
bodies.  The City shall maintain a reasonably accurate inventory of all 
Attachments and provide that inventory to CenterPoint annually on July 1st. 

 
g. Monitoring.   CenterPoint may monitor the City’s construction and installation of 

Attachments. 
 

h. Operations and Maintenance of Communications Equipment.  The City must 
submit the names of qualified contractors used for operations and maintenance 
of the Attachments to CenterPoint for approval.  The City and/or its contractors 
must submit their operations and maintenance practices and procedures for 
approval by CenterPoint as it pertains to work performed on CenterPoint 
facilities.  City’s Contractors must comply with any and all provisions of this 
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Agreement to the same extent such provisions would apply to City.  CenterPoint’s 
approval of City’s contractors shall in no way relieve City of liability for any 
claims resulting from such contractors’ actions. 

 
i. Substandard Installation.  If CenterPoint, in its reasonable judgment, finds 

substandard construction or installation performed by the City, the City, at its 
own expense, shall make necessary repairs or adjustments as demanded by 
CenterPoint within fifteen (15) days after such demand.  If the City fails to make 
such adjustments within fifteen (15) days, CenterPoint, at its option and without 
waiving any other rights, may make such repairs or adjustments, and the City 
shall pay CenterPoint for the cost thereof at CenterPoint’s or CenterPoint’s 
approved contractor’s prevailing wage rate plus associated expenses and 
applicable overhead.  In all event, CenterPoint shall retain the Removal Rights 
described in Section 3 with respect to all Attachments affected by such 
substandard construction or installation. 

 
j. Interference or Hazard.  Whenever CenterPoint notifies the City in writing or 

orally with written confirmation that, in CenterPoint’s reasonable judgment, the 
Attachments or the condition of Attachments of the City on any Pole (i) 
interfere with the use of such Pole or the operation of CenterPoint facilities or 
equipment; (ii) constitute a hazard to the service rendered by CenterPoint or any 
other persons authorized by CenterPoint to use such Pole; (iii) cause a danger to 
employees of CenterPoint or other persons; or (iv) fail to comply with the 
Guidelines, this Agreement, applicable law, codes or regulations, the City shall, 
within ten (10) days, remove, rearrange, repair or change its Attachments as 
needed or as directed by CenterPoint.  In the case of any immediate hazard or 
danger, the City shall begin such work within twenty four (24) hours from 
receipt of such notice, and shall expeditiously finish such work.  IN CASE OF A 
HAZARDOUS CONDITION OR OTHER EMERGENCY WHICH IN 
CENTERPOINT’S JUDGMENT REQUIRES CENTERPOINT IMMEDIATELY 
TO REMOVE OR RELOCATE THE CITY’S ATTACHMENTS, CENTERPOINT 
RESERVES THE RIGHT, WITHOUT PRIOR NOTICE AND WITH NO 
LIABILITY THEREFOR, TO REMOVE OR RELOCATE SUCH 
ATTACHMENTS AS REQUIERED; PROVIDED THAT CENTERPOINT 
SHALL PROVIDE THE CITY WITH NOTICE (WHICH MAY BE BY 
TELEPHONE OR EMAIL) OF ANY SUCH ACTION AS SOON AS 
REASONABLY POSSIBLE THEREAFTER. 

 
k. Reserved Rights; Maintenance and Operation of Street Lights.  CenterPoint reserves 

to itself, its successors, affiliates and assigns, the right to maintain Poles and other 
CenterPoint property and to operate its business and maintain its property in such a 
manner as will, in its own judgment, best enable it to fulfill its own service 
requirements.  CENTERPOINT SHALL NOT BE LIABLE TO THE CITY FOR 
ANY INTERFERENCE WITH THE OPERATION OF THE CITY’S FACILITIES 
ARISING IN ANY MANNER OUT OF CENTERPOINT’S OPERATIONS 
AND/OR MAINTENANCE OF ITS SYSTEM OR THE USE OF POLES OR 
OTHER PROPERTY HEREUNDER.  
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l. Removal, Relocation of Pole; New Pole.  Upon fifteen (15) days’ prior written 

notice delivered to the City (except in emergency or dangerous situations, in 
which event CenterPoint shall give only as much prior notice as it shall deem 
reasonable under the circumstances), CenterPoint shall have the right to replace, 
relocate, remove or abandon any Pole and to cause the alteration, relocation or 
removal of any Attachment, consistent with normal operating, maintenance and 
development procedures and prudent utility practices.  CenterPoint shall use its 
reasonable efforts to provide an alternate location on Poles for any of the 
Attachments required to be relocated or removed.  CenterPoint, or the 
requestor, will bear all costs and expenses of any relocation of the Pole not 
attributable to or caused by the City or the Attachments, and the City will bear 
all costs and expenses of any relocation and removal of the Attachments and all 
costs and expenses attributable to or caused by the City or its Attachments.  If, 
upon notice from CenterPoint, the City does not remove or relocate its 
facilities, CenterPoint may invoke Removal Rights.  The terms of this 
Agreement and the Guidelines shall govern all installation, removal and 
replacement of facilities described in this subparagraph.  This subsection is not 
intended to and shall not expand or reduce the rights or obligations of the Parties 
under any separately negotiated agreement related to the management of   
interference on the Parties’ communications networks. 

 
m. Abandonment of Poles.  The City may at any time abandon the use of a Pole 

hereunder by removing therefrom all of its Attachments and by giving written 
notice thereof to CenterPoint.  The City shall bear all costs of removal, 
including any CenterPoint costs incurred as a direct result of such removal. 

 
n. Workers’ Compensation.  The City and its contractors and subcontractors and all 

their respective employees, workmen, servants or agents, in the course of their 
operations, shall comply with all requirements of the Worker’s Compensation laws 
of the State of Texas as applicable to each. 

 
o.  Mechanic’s & Materialmen’s Liens.  If any mechanics’ or materialmen’s lien 

are filed against a Pole site, for work claimed to have been done for the City or 
materials claimed to have been furnished to the Pole site through contracts with 
the City, the City shall obtain a release, shall provide a bond for, or shall 
discharge any such lien within thirty (30) days thereafter, at the City’s sole cost 
and expense.  If the City shall fail to obtain a release or discharge of any such 
mechanics’ or materialmen’s lien, CenterPoint may, at its option, discharge the 
same, and an amount equal to the cost thereof shall become payable to CenterPoint 
from the City.  Any such discharge by CenterPoint shall not be deemed to waive 
or release the failure of the City to obtain a release or discharge of such lien. 

 
5.  INSURANCE 

 
a.  Coverage to be Maintained.  During the term of this Agreement, the City shall 

cause its contractor(s) to procure and to maintain in full force and effect, at the 
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contractor’s sole expense, insurance of the following types and amounts, 
written by insurance companies satisfactory to CenterPoint Energy, Inc. 
(“CenterPoint Energy”), having an A.M. Best’s Rating of not less than “A- 
VII” and authorized to do business in the State of Texas. 

 
Notwithstanding Section 4(b), if the City demonstrates to the satisfaction of 
CenterPoint, in CenterPoint’s sole discretion, that the City has obtained 
insurance coverage that is, in all respects, equal to or greater than the insurance 
coverage required  by this Section 5 to be maintained  by the City’s  
contractors,  then upon the receipt of written confirmation  and approval from 
CenterPoint, the City may perform work on CenterPoint’s facilities  in 
accordance with and pursuant to this Agreement; provided, however, that the 
City must perform such work using City employees  who  are fully covered  by 
such insurance; and further provided, that should the City at any time fail to 
maintain such insurance, CenterPoint shall have the unfettered right to provide 
written notice to the City and require that, all work performed following receipt 
of such notice must again be performed exclusively by contractors and not by 
City employees. 

 
b.  Workers’ Compensation.  Each contractor shall carry statutory workers’ 

compensation insurance covering the contractor’s employees in compliance 
with all requirements of the workers’ compensation laws of the State of 
Texas.  In addition, each contractor shall carry insurance in compliance with the 
U.S. Longshoreman’s and Harbor Worker’s Act, Outer Continental Shelf Act 
and covering Jones Act liability, if the contractor’s performance under this 
Agreement involves marine exposures. 

 
c.  Employer’s Liability.  In addition, the City’s contractor shall carry employer’s 

liability insurance covering the contractor’s operations under this Agreement 
and involving CenterPoint’s Poles in an amount not less than the following. 

 

Each Accident   $1,000,000 
Each Disease Each Employee $1,000,000 
Disease Policy Limit   $1,000,000 
 

d.  General Liability.  Each contractor shall carry general liability insurance on a 
form no less broad than the coverage provided by a “Commercial General 
Liability Insurance” form (dated 2004 or thereafter) promulgated by the 
Insurance Services Office, and containing language affording coverage for 
contractual liability, the products and completed operations hazards, broad form 
property damage liability, and the explosion, collapse and underground hazards, 
as respects all operations and work hereunder, for all liability arising out of 
injury to or death of one or more persons, and injury to or destruction of 
property, in any one occurrence, in amounts not less than the following. 

 
General Aggregate $2,000,000 
Products Comp/Ops Aggregate $1,000,000 
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Personal & Advertising Injury $1,000,000 
Each Occurrence $1,000,000 

 

e.  Automobile Liability.  Each contractor shall carry commercial automobile liability 
insurance on a form no less broad than the coverage provided by a Business 
Automobile Liability Insurance form (dated 2004 or thereafter) promulgated by 
the Insurance Services Office, on all owned or hired autos, as well as non-
owned autos, in an amount not less than $1,000,000 (combined single limit), for 
all liability arising out of injury to or death of one or more persons, and injury to 
or destruction of property, in any one occurrence. 

 
f.  Excess Liability.  Each contractor shall carry excess liability insurance that 

follows the form of the underlying primary liability insurance required by Sections 
5(c), 5(d), and 5(e), in an amount not less than $4,000,000 per occurrence and 
$4,000,000 in the aggregate. 

 
g.  Deductibles.  Any and all deductibles, or self-insured retentions, of all insurance 

policies required hereunder shall be assumed by, for the account of, and at the 
contractor’s sole risk and expense, and shall not be billed to or payable by 
CenterPoint Energy, or its direct and indirect subsidiaries and affiliates, 
including limited liability companies. 

 
h.  Additional Insureds.  The insurance required by Sections 5(d) and 5(e) shall 

include CenterPoint Energy, including its direct and indirect subsidiaries and 
affiliates, including limited liability companies, as additional insureds with 
respect to all operations performed under this Agreement and involving 
CenterPoint’s Poles, as to the full limits of liability purchased by the 
contractor (including limits greater than the minimum limits required herein), and 
shall include language providing: 

 
i. that such insurance applies separately to each insured against whom 

claim is made or suit is brought; and coverage to CenterPoint Energy, 
including its direct and indirect subsidiaries and affiliates, including 
limited liability companies, no less broad than one or the other of the 
following alternatives: (a) the coverage afforded to the named insured 
under the policy with respect to the work or services to be performed 
hereunder; or (b) the coverage afforded by the combination of insurance 
Services Office Endorsements’ CG 20 33 07 04 (entitled “Additional 
Insured- Owners, Lessees or Contractors Automatic Status When 
Required in Construction Agreement with You) and CG 20 37 07 04 
(entitled “Additional Insured Owners, Lessees or Contractors Completed 
Operations”); and,  

 
ii. that such insurance shall respond as primary insurance and shall not require 

contribution from any other insurance that may be maintained by 
CenterPoint Energy, or its direct and indirect subsidiaries and affiliates, 
including limited liability companies. 
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i. Waiver of Subrogation.  The insurance required by Sections 5(b), 5(d), 5(e) and 

5(f) shall include full waivers of subrogation in favor of CenterPoint Energy, 
including its direct and indirect subsidiaries and affiliates, including limited 
liability companies, unless waiver of subrogation is prohibited by the law 
governing such insurance. 

 
j.  Certificates of Insurance.  Each contractor shall furnish CenterPoint Energy with 

certificates of insurance signed by the contractor’s insurance agent, showing the 
contractor’s procurement of the insurance required hereunder.  Each such 
certificate shall accurately reflect insurance in place, shall be in a form 
satisfactory to CenterPoint Energy, and shall contain language: 

 
i. expressly and specifically referring to this Agreement;  

 
ii. providing that thirty (30) days written notice (except ten (10) days 

written notice in the case of nonpayment of premium) shall be given to 
CenterPoint Energy prior to cancellation of or material change in the 
coverage (and, the word “endeavor” or similar term used in the 
standard Accord form shall be stricken); 
 

iii. confirming that CenterPoint Energy, including direct and indirect 
subsidiaries and affiliates, including limited liability companies, are 
additional insureds, as required by Section 5 (h); 
 

iv. confirming waiver of subrogation in favor of CenterPoint Energy, 
including its direct and indirect subsidiaries and affiliates, including 
limited liability companies, as required by Section 5 (i); and, 
 

v. attaching the endorsement(s) by which CenterPoint Energy, including  
its direct and indirect subsidiaries and affiliates, including limited 
liability companies is made an additional insured, has a waiver of 
subrogation, and coverage is primary and non-contributing. 

 
k.  Claims-Made Insurance.  If the insurance required under this section is procured 

on a form affording “claims-made” coverage, then (i) all limits stated above 
as “per occurrence” shall be understood to mean “per claim” or “per 
occurrence,” as is consistent with the terms of the “claims-made” policy; and, 
(ii) such claims-made insurance shall not provide for a retroactive date later than 
the commencement of the contractor’s performance under this Agreement.  All 
insurance as required by this section shall be primary to any other insurance 
coverage purchased and shall be issued by an insurer authorized to do business 
in the State of Texas having an A.M. Best’s Rating of not less than “A- VII.” 

 
l.  Reinstatement of Impaired Limits.  In the event that the required aggregate 

limits of liability of any insurance required by this section are reduced or 
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impaired by 50% or more, the contractor shall give CenterPoint Energy notice of 
the impairment and promptly cause such impaired limits to be reinstated to the 
required limits. 

 
m.  Subcontractors’ Insurance.  Each contractor shall cause its subcontractors, 

including all persons hired by the contractor who are not employees of the 
contractor, who perform any part of the work hereunder, to procure and to 
maintain in full force and effect insurance of the types and amounts, and 
meeting the requirements described in Sections 5(b), 5(d), 5(e) and 5(f).  In 
addition, subcontractors shall comply with Sections 5 (h), 5(i) and 5(g). 

 
n.  Term of Required Insurance.  All terms of these insurance requirements shall 

survive termination of this Agreement and shall continue until thirty (30) days 
past the final completion of all work or services performed under this 
Agreement, including the performance of any warranty work.  In addition, each 
contractor shall maintain in full force and effect completed operations coverage 
under the insurance policies required by general liability and excess liability, and 
any “claims-made” coverage under Section 5(k), for a minimum of two (2) years 
after final completion of all work or services to be provided hereunder.  Each 
contractor shall purchase an extended reporting period, or “tail coverage,” if 
necessary to comply with the latter requirement. 

 
o.  No Waiver by CenterPoint.  A contractor’s failure to provide insurance as 

required hereunder, or failure to supply certificates of insurance that comply 
with Section 5(g) or the failure of CenterPoint to require evidence of insurance 
or to notify the contractor of any breach by the contractor of the requirements 
of these provisions or deficiencies  in the insurance obtained, shall not constitute 
a waiver by CenterPoint of any of the these insurance requirements, or a waiver 
of any other terms and conditions of this contract, including the contractor’s and 
the City’s obligations to defend, indemnify, and hold harmless CenterPoint as 
required herein. 

 
p.  Policy Requirements.  The foregoing insurance requirements are minimum 

requirements intended to benefit CenterPoint, shall not be interpreted to limit a 
contractor’s or the City’s liability to CenterPoint in any manner whatsoever; 
and, are separate from and independent of the contractor’s and the City’s other 
obligations under this Agreement, including the obligations to defend, 
indemnify and hold harmless CenterPoint. 

 
6.  INDEMNITY I FORCE MAJEURE 

 
a.  Limitation of Obligations.  The City recognizes that CenterPoint’s primary 

business is that of a public utility that transmits and distributes electricity and 
gas to its customers within its service area and that CenterPoint’s primary 
business takes priority over all grants to the City within this Agreement and 
services provided by CenterPoint to the City under this Agreement.  The City 
further agrees that a material inducement for CenterPoint to enter into this 
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Agreement with the City is the ability of CenterPoint to limit its liability as a 
result of this Agreement to the City and third parties concerning all potential 
causes of action that may arise as a result of this Agreement and that but for 
this ability CenterPoint would not agree to enter into this Agreement.  
CenterPoint’s sole responsibility to the City, its customers and any third parties 
under this Agreement is to: 

 
i. honor the grant of rights to the City as to each individual Pole and 

Attachment in accordance with the provisions of this Agreement;  
ii. perform work and to provide repair services on its transmission 

and distribution system and other facilities in accordance with the 
provisions of this Agreement; and  

iii. maintain its Poles in accordance with the provisions of this 
Agreement. 

 
b. City’s Indemnity.  TO THE FULLEST EXTENT PERMITTED BY THE TEXAS 

TORT CLAIM ACT AND THE TEXAS CONSTITUTION, THE CITY AGREES 
TO INDEMNIFY AND HOLD CENTERPOINT, CENTERPOINT’S 
EMPLOYEES, CONTRACTORS, SUBCONTRACTORS, AGENTS, 
DIRECTORS, OFFICERS, SHAREHOLDERS, AFFILIATES, AND 
SUBSIDIARIES, SUCCESSORS AND ASSIGNS, AND THEIR RESPECTIVE 
EMPLOYEES, AGENTS, DIRECTORS, AND OFFICERS, HARMLESS FROM 
AND AGAINST ANY AND ALL LIABILITIES, DAMAGES, LOSSES, 
CLAIMS, DEMANDS, JUDGMENTS, COSTS, AND EXPENSES (INCLUDING 
THE REASONABLE COST OF DEFENSE THEREOF AND REASONABLE 
ATTORNEYS’ FEES ACTUALLY INCURRED) WHETHER IN CONTRACT, 
STRICT LIABILITY OR TORT, WHICH ARISE IN FAVOR OF THE CITY OR 
ANY THIRD PARTY (INCLUDING, WITHOUT LIMITATION, CLAIMS, 
DEMANDS OR JUDGMENTS ASSERTED BY OR IN FAVOR OF THE CITY’S 
CUSTOMERS, EMPLOYEES, AGENTS, CONTRACTORS, OR 
SUBCONTRACTORS OF ANY TIER), ON ACCOUNT OF BODILY INJURIES, 
DEATH, DAMAGE TO PROPERTY, TRESPASS OR OTHER CAUSE OF 
ACTION IN ANY WAY OCCURRING, INCIDENT TO, OR ARISING OUT OF 
OR IN ANY WAY CONNECTED WITH THE INSTALLATION, OPERATION, 
MAINTENANCE, REPAIR, MODIFICATION, REMOVAL OR PRESENCE OF 
ATTACHMENTS ON CENTERPOINT’S POLES OR STREET LIGHT POLE 
SITES, WHETHER PERFORMED BY CITY OR CITY’S CONTRACTORS OR 
SUBCONTRACTORS, THE GRANT OF RIGHTS TO THE CITY FROM 
CENTERPOINT HEREUNDER, AND THE SERVICES PERFORMED BY 
CENTERPOINT FOR THE CITY UNDER THIS AGREEMENT, ALL 
REGARDLESS OF THE NEGLIGENCE OR FAULT OF CENTERPOINT, ITS 
EMPLOYEES, CONTRACTORS, SUBCONTRACTORS, AGENTS, 
DIRECTORS, OFFICERS, AFFILIATES, SHAREHOLDERS, SUBSIDIARIES, 
SUCCESSORS AND ASSIGNS, AND EVEN AS A RESULT OF THE JOINT, 
CONTRIBUTORY, COMPARATIVE OR CONCURRENT NEGLIGENCE OR 
FAULT OF CENTERPOINT, ITS EMPLOYEES, CONTRACTORS, 
SUBCONTRACTORS, AGENTS, DIRECTORS, OFFICERS, AFFILIATES, 
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SHAREHOLDERS, SUBSIDIARIES, SUCCESSORS AND ASSIGNS.  
NOTWITHSTANDING THE FOREGOING INDEMNITY, THE PARTIES 
AGREE THAT THE CITY SHALL HAVE NO LIABILITY TO CENTERPOINT 
TO THE EXTENT THAT CENTERPOINT EXPERIENCES DAMAGE TO OR 
LOSS OF CENTERPOINT’S POLES AS A RESULT OF THE FOLLOWING 
ACTS OF GOD: NAMED TROPICAL DISTURBANCE, HURRICANE, 
TORNADO, FLOOD OR EARTHQUAKE.  NOTHWITHSTANDING THE 
FOREGOING INDEMNITY, THE PARTIES ALSO AGREE THAT THE CITY 
SHALL HAVE NO LIABILITY TO CENTERPOINT TO THE EXTENT THAT 
ANY SUCH LIABILITIES, DAMAGES, LOSSES, CLAIMS, DEMANDS, 
JUDGMENTS, COSTS, AND EXPENSES (OTHER THAN CLAIMS ASSERTED 
BY OR THROUGH THE CITY’S CUSTOMERS) ARE THE RESULT OF 
CENTERPOINT’S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT.  THE 
PARTIES ALSO AGREE THAT THE CITY’S OBLIGATIONS TO INDEMNIFY 
CENTERPOINT FOR CENTERPOINT’S CONTRACTORS OR 
SUBCONTRACTORS PERFORMING WORK ON BEHALF OF CENTERPOINT 
UNDER THIS AGREEMENT SHALL BE SECONDARY TO THE 
INDEMNITIES PROVIDED CENTERPOINT (AS WELL AS THE CITY) BY 
THOSE CONTRACTORS OR SUBCONTRACTORS.  THE CITY AGREES TO 
REQUIRE ITS CONTRACTORS AND SUBCONTRACTORS TO INDEMNIFY 
CENTERPOINT TO THE FULLEST EXTENT PERMITTED BY LAW 
CONSISTENT WITH THE FOREGOING INDEMNITY REGARDLESS OF THE 
NEGLIGENCE OR FAULT OF CENTERPOINT, ITS EMPLOYEES, 
CONTRACTORS, SUBCONTRACTORS, AGENTS, DIRECTORS, OFFICERS, 
AFFILIATES, SHAREHOLDERS, SUBSIDIARIES, SUCCESSORS AND 
ASSIGNS, AND EVEN AS A RESULT OF THE SOLE, JOINT, 
CONTRIBUTORY, COMPARATIVE OR CONCURRENT NEGLIGENCE OR 
FAULT OF CENTERPOINT, ITS EMPLOYEES, CONTRACTORS, 
SUBCONTRACTORS, AGENTS, DIRECTORS, OFFICERS, AFFILIATES, 
SHAREHOLDERS, SUBSIDIARIES, SUCCESSORS AND ASSIGNS. 

 
c. Environmental Indemnity.  WITH RESPECT TO ENVRONMENTAL 

CONDITIONS, THE CITY AGREES, TO THE FULLEST EXTENT 
PERMITTED BY THE TEXAS TORT CLAIM ACT AND THE TEXAS 
CONSTITUTION, TO INDEMNIFY AND HOLD CENTERPOINT, 
CENTERPOIN’S EMPLOYEES, CONTRACTORS, SUBCONTRACTORS, 
AGENTS, DIRECTORS, OFFICERS, SHAREHOLDERS, AFFILIATES, AND 
SUBSIDIARIES, SUCCESSORS AND ASSIGNS, AND THEIR RESPECTIVE 
EMPLOYEES, AGENTS, DIRECTORS AND OFFICERS (“INDEMNIFIED 
PARTIES”) HARMLESS FROM AND AGAINST ANY AND ALL 
LIABILITIES, DAMAGES, LOSSES, CLAIMS, DEMANDS, JUDGMENTS, 
COSTS, AND EXPENSES (INCLUDING THE REASONABLE COST OF 
DEFENSE THEREOF AND REASONABLE ATTORNEYS’ FEES ACTUALLY 
INCURRED) WHETHER IN CONTRACT, STRICT LIABILITY OR TORT, TO 
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THE EXTENT, BUT ONLY TO THE EXTENT, THE SAME ARISE FROM OR 
RELATE TO ENVIRONMENTAL CONDITIONS CAUSED BY THE USE, 
INSTALLATION, OPERAION, MAINTENANCE, REPAIR, MODIFICATINO, 
PRESENCE ORE REMOVAL OF ATTACHMENTS ON CENTERPOINT’S 
POLES BY THE CITY, ITS EMPLOYEES, CONTRACTORS, 
SUBCONTRACTORS, AGENTS, AFFILIATES, SUBSIDIARIES, 
SUCCESSORS OR ASSIGNS.  THE CITY’S INDEMNIFICATINO 
OBLIGATIONS HEREUNDER SHALL NOT BE EXPANDED OR REDUCED 
AS A RESULT OF THE NEGLIGENCE OF AN INDEMNIFIED PARTY, 
WHETHER JOINT, CONTRIBUTORY, COMPARATIVE OR CONCURRENT 
NEGLIGENCE.  THE CITY AGREES TO REQUIRE ITS CONTRACTORS 
AND SUBCONTRACTORS TO INDEMNIFY CENTERPOINT TO THE 
FULLEST EXTENT PERMITTED BY LAW CONSISTENT WITH THE 
FOREGOING INDEMNITY REGARDLESS OF THE NEGLIGENCE OR 
FAULT OF CENTERPOINT, ITS EMPLOYEES, CONTRACTORS, 
SUBCONTRACTORS, AGENTS, DIRECTORS, OFFICERS, AFFILIATES, 
SHAREHOLDERS, SUBSIDIARIES, SUCCESSORS AND ASSIGNS, AND 
EVEN AS A RESULT OF THE SOLE, JOINT, CONTRIBUTORY, 
COMPARATIVE OR CONCURRENT NEGLIGENCE OR FAULT OF 
CENTERPOINT, ITS EMPLOYEES, CONTRACTORS, SUBCONTRACTORS, 
AGENTS, DIRECTORS, OFFICERS, AFFILIATES, SHAREHOLDERS, 
SUBSIDIARIES, SUCCESSORS AND ASSIGNS. 

 
d.   Consequential Damages.  IN NO EVENT SHALL CENTERPOINT BE LIABLE 

TO THE CITY HEREUNDER, OR ANY THIRD PARTY CLAIMING YB OR 
THROUGH THE CITY, FOR ANY CONSEQUENTIAL, INCIDENTAL OR 
SPECIAL DAMAGES OR LOSS OF PROFITS INCURRED OR ALLEGED TO 
HAVE BEEN INCURRED BY ANYONE. 

 
e.   Contractor/Subcontractor.  Any contractors or subcontractors performing work 

under this Agreement for CenterPoint shall be required to indemnify the City to 
the full extent of such subcontractor’s indemnity of CenterPoint, and such 
indemnity shall also conform to the greatest extent possible to the requirements 
of this Section 6, (a) through (c) and serve to protect the City, as well as 
CenterPoint. 

 
f.  Force Majeure.  Timely performance by both parties is essential to this 

Agreement.  However, neither party is liable for reasonable delays in 
performing its obligations under this Agreement to the extent the delay is caused 
by Force Majeure.   The event of Force Majeure may permit a reasonable 
delay in performance but does not excuse a party’s obligations to complete 
performance under this Agreement.  “Force Majeure” means: fires; interruption 
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of utility services; epidemics in the City; floods, hurricanes, tornadoes, ice storms 
and other natural disasters; and explosions, war, terrorist acts, riots, court orders, 
and the acts of superior governmental or military authority; and which the 
affected party is unable to prevent by the exercise of reasonable diligence.  
The term does not include any changes in general economic conditions (such as 
inflation, interest rates, economic downturn or other factors of general 
application) or an event that merely makes performance more difficult, 
expensive or impractical.  This relief is not applicable unless (i) the affected 
party uses due diligence to remove the effects of the Force Majeure as quickly 
as possible and to continue performance notwithstanding the Force Majeure; 
and (ii) provides the other party with prompt written notice of the cause and its 
anticipated effect. 

 
7.  CLARIFICATION OF TERMINATION RIGHTS 

 
a.  Termination by CenterPoint.  CenterPoint may terminate this Agreement without 

liability to the City (i) at such time as CenterPoint’s performance hereunder 
would be illegal under applicable law or regulation or under any order or ruling 
issued by the Commission, or any other federal, state or local agency having 
regulatory jurisdiction over CenterPoint and the same cannot be cured by 
CenterPoint without unreasonable expense or without materially and 
substantially altering the terms and conditions of this Agreement; (ii) upon the 
expiration of sixty (60) days advance written notice (or such shorter period as 
CenterPoint shall deem reasonably necessary under the circumstances) if, in the 
reasonable opinion of CenterPoint’s legal counsel, termination is required (A) to 
preserve CenterPoint’s rights under any franchise, right of way, permit, 
easement or other similar right which is material and substantial to 
CenterPoint’s business or operations, or (B) to avoid any forfeiture by 
CenterPoint or any of its affiliates, of their status as a company exempt from 
registration under the Public Utility Holding Company Act of 2005, as 
amended, or any rules or regulations promulgated  thereunder; or (iii) if the City 
fails to comply with any of the provisions of this Agreement or defaults in any of 
its obligations under this Agreement and fails to correct such default or 
noncompliance within thirty (30) days after notice from CenterPoint. 
CenterPoint’s right to terminate City’s rights pursuant to clauses (i) and (ii) 
above is limited to those of City’s  rights and only those of City’s  rights 
(including the right to attach to specific Poles) whose termination is necessary to 
correct the circumstance giving rise to CenterPoint’s right to terminate.  In the 
event of such termination, the Parties shall pay and perform obligations which 
have arisen prior to the effective date of termination, but shall not be obligated 
to pay and perform obligations, which arise after the effective date of 
termination.   

 
b.  Termination as a Result of Force Majeure.  CenterPoint has the right to 

terminate this Agreement in whole or in part if force majeure events occur 
which make it impossible or impractical to restore or rebuild its entire system, 
or a part thereof.  In the event that only a part of the CenterPoint system is not 
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restored or rebuilt, CenterPoint may terminate the Agreement only as to the part 
of the system which is not restored or rebuilt. 

 
c.  Termination by City.  The City may terminate this Agreement at any time upon 

written notice to CenterPoint.  In the event of such termination, (i) the City shall 
forthwith and at its own expense remove all of its Attachments from the Poles 
of CenterPoint, in consultation with CenterPoint and subject to the reasonable 
direction of CenterPoint; (ii) in the event that the City shall fail to remove any 
of its Attachments within seventy-five (75) days of the date of its notice of 
termination, such Attachments shall become unauthorized Attachments within 
the meaning of Section 3 and CenterPoint shall be entitled to exercise its 
Removal Rights (among other rights) as described in said section; (iii) the City 
shall be responsible for all damage to property of CenterPoint and other 
companies incurred or occurring as a result of such removal; (iv) no fee or 
charge paid by or due from the City to CenterPoint shall be refunded or waived 
by reason of such termination; and (v) NO OBLIGATION OR LIABILITY 
ASSUMED BY THE CITY UNDER THIS AGREEMENT SHALL BE WAIVED 
OR TERMINATED BY REASON OF TERMINATION OF THIS AGREEMENT. 

 
d.   Suspension by Either Party.  Either the City or CenterPoint may suspend its 

obligations in whole or in part under the Agreement should a force majeure 
event occur which makes it impossible to use all or a part of its system on a 
temporary basis.  The Party desiring to suspend its obligations shall give written 
notice to the other Party as soon as practical, under the circumstances.  The 
suspension of one Party’s obligations under the Agreement shall relieve the other 
Party of its corresponding duties to perform, except for the City’s obligation to 
comply with the Guidelines.  The Party suspending all or some of its 
obligations hereunder must continue its obligations hereunder as soon as possible 
following the cessation of such force majeure event. 

 
e.  Termination of Specific Poles.  CenterPoint has the right to terminate this 

Agreement with respect to specific Poles with sixty (60) days prior written 
notice should a Termination Event(s) occur which materially and adversely 
affects CenterPoint’s primary business of transmitting  or distributing electricity 
(or any part thereof), or if the City fails to comply with the provisions of this 
Agreement.  “Termination Event(s)” include but are not limited to: fire; flood; 
strike or other material labor difficulty; an accident destroying a number of 
structures on the wireless network; loss of easements; Pole removal or 
relocation; any action of any regulatory authority to halt the use of any or all 
structures used for the wireless network; or City’s failure to comply with the 
Guidelines. 

 
f.   Termination as a Result of Force Majeure.  CenterPoint has the right to 

terminate this Agreement in whole or in part if force majeure events occur which 
make it impossible or impractical to restore or rebuild its entire system, or a 
part thereof.  In the event that only a part of the CenterPoint system is not 
restored or rebuilt, CenterPoint may terminate the Agreement only as to the part 
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of the system which is not restored or rebuilt. 
 

g.  City Plan for Removal.  In the event CenterPoint terminates any part of this 
Agreement, the City shall submit to CenterPoint within sixty (60) days after 
receipt of notice of termination a plan for removal within one hundred eighty 
(180) days of the City’s affected Attachments from the affected structures.  The 
City shall continue to be responsible for Attachment Fees associated with each 
Attachment until its removal.   

 
 At the end of the Term, the City shall remove all Attachments within one hundred 

eighty (180) days. 
 
 Upon removal of the Attachments, the City shall ensure the Poles are in the same 

condition as when the Attachments were placed on the Poles except for ordinary 
wear and tear or damage not caused by the Attachments.  All Attachments not 
removed by the City shall, in CenterPoint’s sole discretion, (i) become 
CenterPoint’s property at no cost or expense to CenterPoint, or (ii) be removed by 
CenterPoint, in either case without further notice and without liability to 
CenterPoint.  The City shall reimburse CenterPoint 110% of the cost and expense of 
having the Attachments removed from Poles.  The City shall pay such amount to 
CenterPoint within thirty (30) calendar days of receipt of CenterPoint’s invoice. 

 
8.  NEGOTIATION AND MEDIATION 

 
a. Dispute Resolution.  Except under circumstances requiring immediate injunctive 

relief, any dispute, controversy or claim arising out of or relating to the 
Agreement, the Parties’ performance under it, or its breach (a “Dispute”) shall 
be dealt with in accordance with the negotiation procedure set forth in this 
Section before resorting to litigation. 

 
b.  Negotiation.  If any Dispute is not resolved promptly in the ordinary course of 

business, the Parties shall attempt to resolve such Dispute by face-to-face 
negotiations with each other as provided herein before resorting to mediation, 
arbitration or litigation.  These face-to-face negotiations shall be initiated within 
five (5) business days (or such other period as the Parties shall otherwise 
agree) after notice (the “Negotiation Notice”) from one Party to the other and 
shall be conducted by a management representative of each Party with authority 
to settle the Dispute.  Either Party may elect, upon two (2) business days 
written notice to the other, to bring its legal counsel to such negotiations.  
Nothing said or disclosed, nor any document produced, in the course of such 
negotiations which is not otherwise independently discoverable shall be offered 
or received as evidence or used for impeachment or for any other purpose in any 
future arbitration or litigation. 

  



Pole Attachment Agreement  22 
 

 
9.  PROPRIETARY OR CONFIDENTIAL INFORMATION 

 
a.  Nondisclosure of Proprietary Information.  For purposes of this Agreement, 

“proprietary information” or “confidential information” disclosed by either Party 
to the other d o e s  n o t  i n c l u d e  t h i s  A g r e e m e n t  a n d  shall mean any 
document or  material clearly identified in writing as being confidential or 
proprietary, and any business plan, marketing and sales information, customer 
information or records, third party data, software, engineering material (drawings, 
specifications, hardware, software, etc.), operating reports, financial information, 
information concerning litigation involving CenterPoint, and audit and security 
information.  Any such information shall be safeguarded and protected by a Party 
with no less care than the Party exercises in safeguarding and protecting its own 
proprietary and confidential information.  A Party’s obligation to safeguard and 
not disclose proprietary or confidential information of the other Party shall not 
apply to information that is generally available to the public, lawfully in the 
receiving Party’s possession prior to receipt hereunder, or lawfully obtained from 
third companies.  If required by order of a governmental or judicial body, a 
Party may release to such body the proprietary and confidential information 
required by such order; provided further, however, prior to such release the 
Party shall  promptly notify the other Party of the order and allow the other 
Party to contest any release of the proprietary or confidential information; and 
provided, further, the Party shall use all reasonable efforts to prevent such 
proprietary or confidential information from becoming disclosed to the public.  In 
such cases, a Party shall exercise prudent judgment and common sense to protect 
proprietary and confidential information from unauthorized access, use or 
disclosure, and shall employ the following security practices: destroying, deleting 
from memory, and/or rendering unreadable documents that are no longer needed, 
limiting access to and dissemination of proprietary or confidential information to 
individuals who need to know the information for business purposes, safeguarding 
proprietary or confidential information by taking precautions such as locking the 
information up or not leaving the information unattended, and properly marking 
or identifying proprietary or confidential information that is likely to be 
distributed or transferred to or shared with other parties in the ordinary course of 
business. 

b.  Agreement Confidential.  The terms and provisions of this Agreement shall not 
be disclosed to anyone other than a Party to this Agreement without the prior 
written notice to the other Party.  Notwithstanding the foregoing, the Parties 
recognize (a) that CenterPoint is a regulated electric utility, and, as such is 
called upon to disclose information relative to its business to the Commission  
and other administrative  and judicial bodies with jurisdiction over CenterPoint 
and (b) that the City is a governmental entity subject to the Public Information 
Act and other open records requirements.  Therefore, in the event that either 
Party is required by law, or by operation of rule or regulation to disclose any 
portion of this Agreement to one other than a Party to this Agreement, such 
Party shall give immediate notice The Parties further recognize that CenterPoint, 
as the owner of the Poles to which the City intends to affix its Attachments, is 
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required to and will allow other parties to attach to its Poles, and that information 
concerning the City’s Attachments will be shared with other attaching parties at 
CenterPoint’s reasonable discretion. 

 
c.  Request for Attorney General Opinion.  To the extent the City receives a 

request for materials or information deemed confidential or proprietary pursuant 
to this Agreement (“Protected Materials”), the City agrees to notify 
CenterPoint of the request in writing by facsimile transmission and electronic 
mail.   

 
10.   PRIOR SERVICES 
 

CenterPoint represents that: 
  

a. From December 15, 2014 to the date hereof, CenterPoint provided use of its poles 
(“Prior Services”) similar to those set out in this Agreement, for which 
CenterPoint was originally engaged under an Original Agreement at the City’s 
request; 

 
b. The City accepted the above services but failed to issue payment because the 

Original Agreement expired and the Parties could not agree to a renewal of the 
Original Agreement before the expiration date; and 

 
c. Fees for the Prior Services, based on the terms and conditions of the Original 

Agreement, do not exceed $311,000. 
 
d. As an inducement to entering into this Agreement, the City and CenterPoint 

desire to compromise and settle all claims CenterPoint may have arising out of the 
City’s alleged failure to pay CenterPoint for the Prior Services (the “Claims”).  
Therefore, the City shall pay and CenterPoint shall accept payment for all Prior 
Services in an amount not to exceed $311,000, which sum is included in the 
amount of this Agreement, and Contractor agrees to accept such payment to settle 
the Claims against the City.  Payment of Prior Services hereunder by the City is 
an inducement and requirement for the CenterPoint agreement to provide services 
under this Agreement.  Contractor hereby releases and discharges the City from 
all claims of any nature Contractor might make, now or in the future, arising out 
of the City’s alleged failure to pay CenterPoint for the Prior Services.   

 
11.  GENERAL 

 
 a.  Electricity to the City’s Equipment.  The City shall be responsible for arranging 

for the furnishing of distribution of electrical service and other electrical 
connections for the City’s Attachments at Poles where no electricity 
distribution exists as of the date the City seeks (or should have sought) 
authorization for such Attachment.  The cost of all such electrical connections 
beyond the boundaries of a Pole site shall be the City’s additional expense 
outside the terms of this Agreement.  The City must contract with a retail electric 
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provider for the provision of electric power to the Attachments.  The provision 
of electric power shall be subject to the provider’s tariff for electric service. 

 
c. Back-up Generators.  CenterPoint will not furnish back-up electricity generators 

for any reason during a street light outage. 
 
d. Radio Frequency Interference.  It is expressly understood and agreed that the 

operation of the Attachments shall not interfere with the radio communications 
systems, AMS, and other equipment of CenterPoint whether existing prior to or 
installed after the date of this Agreement.  Further, the City agrees not to 
interfere with the radio communications systems or other equipment of other 
communications companies or tenants installed on a structure prior to the 
installation of Attachments by City, or of any third party (i.e., emergency 
service provider).  The City agrees to mitigate with the pre-existing tenant, either 
by modifying or removing equipment, any complaints arising from radio 
frequency interference.  CenterPoint shall not be responsible for any interference 
caused by other entities, except that CenterPoint shall require entities which attach 
to its facilities subsequent to the installation of Attachments by the City not to 
interfere with the Attachments of the City.  This subsection is not intended to 
and shall not expand or reduce the rights or obligations of the Parties under any 
separately negotiated agreement related to the management of interference on the 
Parties’ communications networks. 

 
e. Recognition of CenterPoint Primary Business.  The City recognizes that 

CenterPoint’s primary business is that of a public utility that transmits and 
distributes electricity to its customers and this business takes priority over all 
grants within this Agreement to the City.  Given that the street light system is 
not designed to be used as part of a critical communications system, restoration 
of service to the street lights will be among CenterPoint’s lowest priorities. 

 
e.  Exclusive Access.  CenterPoint will not grant exclusive or priority access to 

any one or more Poles and will not require existing Attachments by other 
providers be removed.  The Guidelines include a process that governs access 
authorizations. 

 
f.  Monthly Reports by City.  The City will provide to CenterPoint by the fifteenth 

(15th) day of each month a listing of all Attachments installed on 
CenterPoint’s Poles as of the end of the prior month.  The monthly listing shall 
include a description of  the Attachment and the Pole number, address, ESI ID or 
other identifier acceptable to CenterPoint. 

 
g.  Periodic Attachment Audits.  Periodic attachment audits (defined by 

CenterPoint) shall be made upon all Poles in order to ensure accuracy of the 
number of Attachments on Poles, and to confirm that safety and installation 
violations do not exist.  This audit will be initiated upon request by either party 
but at a minimum of once every five (5) years upon ninety (90) day notice to 
either Party.  The City and CenterPoint will share the costs equally.  However, 
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where CenterPoint finds that five percent (5%) or more of the Attachments 
violate the terms of the Agreement then the City will pay the entire cost of the 
audit. 

h.  Accounting Standards.  In computing or estimating expenses, costs, or other 
charges to be paid or reimbursed by the City under this Agreement, 
CenterPoint shall use the accounting principles, practices, and records commonly 
employed in its business and as permitted or required by Federal and state law. 

 
i. Notices.  Any notice to be given by either Party to this Agreement shall be 

given in writing  and may be effected by personal delivery, e-mail, facsimile 
transmission or sent by certified, United States Mail, postage prepaid, addressed 
as follows: 

 
If to CenterPoint: 
CenterPoint Energy Houston Electric, LLC 
4500 South Shaver 
South Houston Complex 
Houston, Texas  77034 
Attn:  Street Lighting Manager 
e-mail: streetlighting@centerpointenergy.com 
Facsimile:  713-877-9600  

(with a duplicate copy to:) 
General Counsel 
CenterPoint Energy 
P.O. Box 61867 
Houston, Texas 77208 
Facsimile:  713.207.0101 
 
If to the City of Houston: 
Public Works Department 
City of Houston 
611 Walker, 25th Floor 
Houston, Texas  77002 
Attn:  Director 
e-mail: pwe.director@houstontx.gov  
Facsimile:  832-395-2480  

(with a duplicate copy to:) 
Office of the City Attorney 
City of Houston Legal Department 
City Hall Annex 
900 Bagby, 4th Floor 
Houston, Texas  77002 
Attn:  City Attorney 
Facsimile:  832-393-6259 
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 Any notice sent in compliance with the requirements of this Section shall be 

deemed received on the earlier to occur of (i) the date such notice is received 
by the Party to whom such notice is addressed or (ii) the second (2nd) business 
day after such notice is deposited in the United States Post Office or another 
official repository of the United States Mail. 

 
j.  Assignment by the City.  The City may not assign this Agreement to any entity 

without prior written notification and consent of CenterPoint.  Upon assignment, 
the City shall be relieved of all future performance, liabilities, and obligations 
under this Agreement arising after the date of such assignment.  This 
Agreement shall be binding upon and inure to the benefit of the City, its 
successors and permitted assigns. 

 
k.  Relationship of Parties and Independent Contractor Status.  Neither CenterPoint 

nor the City shall be deemed to be a partner, agent or joint venturer with or of 
the other by reason of this Agreement or the consumation of the transactions 
contemplated hereby.  CenterPoint and the City shall perform their duties under 
this Agreement as independent contractors and at their own risk.  Neither 
CenterPoint nor the City shall at any time hold itself out as being a partner, co- 
venturer or agent of the other. 

 
l. Publicity.  Each Party shall obtain the written consent of the other Party before 

(i) making any announcement or releasing any information concerning this 
Agreement or any part thereof to any member of the public, the press or any 
third party or (ii) publishing any photographs or drawings identifying the 
property or the name, logo, customers or customers’ property of the other Party. 

 
m.  Counterparts.  This Agreement may be simultaneously executed in several 

counterparts.  All such counterparts, executed and delivered, shall constitute one 
instrument. 

 
n.  Severability.  Should any part of this Agreement be deemed invalid, illegal or 

unenforceable, such part shall be removed from this Agreement and the 
Agreement shall otherwise remain in full force and effect and shall be applied 
by the Parties in such manner as most nearly accomplishes the expressed 
purposes of the Parties in executing this Agreement. 

 
o.   Governing Law; Venue.  This Agreement shall be deemed to be a contract 

under the laws of the State of Texas.  This Agreement and the rights and 
obligations of the Parties hereunder shall for all purposes be governed by, and 
shall be construed in accordance with, the laws of Texas, without regard to 
principles of conflicts of law.  Subject to the requirements of Section 10(j) of this 
Agreement, the Parties hereby submit to the jurisdiction of all federal and state 
courts of Harris County, Texas, and hereby agree that any such court with 
subject matter jurisdiction shall be the exclusive forum for the determination of 
any dispute arising hereunder. 
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p. Amendments.  This Agreement may not be modified, amended or discharged, 

and no provision hereof may be waived, except by an instrument in writing and 
duly executed by an authorized signatory for the Party against whom 
enforcement of the amendment, modification, discharge or waiver is sought. 

 
q.  Entire Agreement.  This Agreement constitutes the entire agreement between the 

Parties with respect to the subject matter hereof and it supersedes all prior oral 
or written agreements, commitments or understandings with respect to the 
subject matter hereof. 

 
 
 
IN WITNESS WHEREOF, the undersigned have executed this Agreement on the date 
next to their signatures. 
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CENTERPOINT ENERGY HOUSTON ELECTRIC, LLC 

 

By:        

Name: Kenneth M. Mercado 

Title: Senior Vice President, Electric Operations 

Date:        
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CITY OF HOUSTON, TEXAS 

 
 
 
       
Sylvester Turner 
Mayor     Date 
 
 
ATTEST/SEAL: 
 
 
 
       
Anna Russell 
City Secretary    Date 
 
 
 
COUNTERSIGNED:    APPROVED AS TO FORM: 
 
 
 
             
Chris B. Brown     Steven E. Kirkland 
City Controller   Date  Sr. Assistant City Attorney 
 
 
 
APPROVED: 
 
 
 
       
Dale A. Rudick    Date 
Director, Department of Public 
Works and Engineering 
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EXHIBIT A 
 
 
 
 

STREET LIGHT POLE ATTACHMENT 
GUIDELINES AND PROCEDURES 


